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ORDER AND JUDGMENT *

_________________________________

Before LUCERO ,  MATHESON ,  and BACHARACH ,  Circui t  Judges.
_________________________________

Mr.  James Dawson,  Jr .  f i led a  complaint  under  42 U.S.C.  § 1983,

al leging denial  of  due process and equal  protect ion.  The dis tr ict  court

dismissed the complaint  for  fai lure to s tate  a  val id claim, and we aff i rm.

* The part ies  have not  requested oral  argument ,  and i t  would not
material ly aid our  considerat ion of  the appeal .  See  Fed.  R.  App.  P.
34(a)(2)(C);  10th Cir .  R.  34.1(G).  Thus,  we have decided the appeal
based on the briefs .

Our order  and judgment  does not  const i tute  binding precedent
except  under  the doctr ines of  law of  the case,  res  judicata ,  and col lateral
estoppel .  Fed.  R.  App.  P.  32.1(a);  10th Cir .  R.  32.1(A).
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I . The Taking of  Blood and Urine  Samples ,  the  Convict ion,  and
Amendment  of  State  Law

Facing state  charges involving violent  cr imes,  Mr.  Dawson al leged

diminished capaci ty based on intoxicat ion and a drug-related mental

impairment .  In l ight  of  these al legat ions,  the s tate  t r ia l  court  ordered law

enforcement  off icers  to  take blood and urine samples from Mr.  Dawson.

The samples were col lected but  not  tested.

The jury found Mr.  Dawson guil ty of  second-degree murder ,

at tempted second-degree murder ,  second-degree assaul t ,  and commission

of a  cr ime of  violence.  Mr.  Dawson’s blood and urine samples were

subsequently lost  or  destroyed.

Many years  la ter ,  Colorado amended i ts  laws to authorize judicial

remedies when law enforcement  off icials  negl igent ly lose or  destroy

biological  evidence.  See Colo.  Rev.  Stat .  §  18-1-414(b) .  Mr.  Dawson

learned that  his  blood and urine samples were no longer  avai lable and

invoked the new law, but  the s tate  courts  denied rel ief  on grounds that

the new law (1)  did not  apply when a cr iminal  suspect  presents  a

diminished-capaci ty defense because the law applies  only to a  defense of

actual  innocence and (2)  applies  only to DNA evidence,  not  to  blood and

urine samples col lected to test  the presence of  intoxicants .
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II . Mr.  Dawson’s  Claims and Our Disposi t ion

Dissat isf ied with the s tate-court  outcome,  Mr.  Dawson brought  the

present  act ion,  claiming that  the l imitat ions on the new law const i tuted

denials  of  due process and equal  protect ion. 1 With these claims,  Mr.

Dawson requested leave to avoid prepayment  of  the f i l ing fee.

The dis tr ict  court  denied rel ief  from the prepayment  obl igat ion and

dismissed the claims.  Mr.  Dawson renews his  request  for  leave to proceed

without  prepayment  of  the f i l ing fee and appeals  the dismissal .

We grant  Mr.  Dawson rel ief  from the prepayment  obl igat ion but

aff i rm the dismissal .

III . Leave to  Avoid Prepayment  of  the  Fi l ing Fee

Ordinari ly,  appel lants  must  prepay the f i l ing fee before we wil l

enter tain an appeal .  Fed.  R.  App.  P.  3(e) .  An exception exists  for

1 Mr.  Dawson also argues that  the dis tr ict  court  erred by
(1)  recharacter izing his  claims as  chal lenges to the s tate  court  judgment ,
(2)  recharacter izing his  § 1983 sui t  as  an applicat ion for  rel ief  under  28
U.S.C.  § 2254,  and (3)  holding that  his  claims were t ime barred.  The
distr ict  court  did none of  these things.  The distr ict  court

! expressly decl ined to construe Mr.  Dawson’s claims as
chal lenges to the s tate-court  judgment ,

! held that  § 1983,  rather  than § 2254,  was the proper  vehicle
for  Mr.  Dawson’s claims,  and

! decl ined to decide whether  the claims were t ime barred.
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indigent  l i t igants .  28 U.S.C.  § 1915(a)(1)  (2012).  This  exception applies

because Mr.  Dawson is  indigent ,  preventing him from prepaying the

fi l ing fee.  As a  resul t ,  we grant  rel ief  from the prepayment  obl igat ion.2

IV. Dismissal  of  the  Due Process  and Equal  Protect ion Claims

The distr ict  court  concluded that  the s tatutory l imitat ions on rel ief

did not  violate  Mr.  Dawson’s r ight  to  due process or  equal  protect ion.

2 As a  prisoner ,  Mr.  Dawson is  subject  to  the Prison Lit igat ion
Reform Act .  This  s tatute  restr icts  rel ief  from the prepayment  obl igat ion
when a prisoner  has brought  at  least  three “prior” sui ts  that  had been
dismissed based on fr ivolousness,  maliciousness,  or  fai lure to s tate  a
val id claim. 28 U.S.C.  § 1915(g)  (2012).

Before f i l ing this  appeal ,  Mr.  Dawson brought  two sui ts  that  had
been dismissed for  fr ivolousness or  fai lure to s tate  a  val id claim. This
appeal  involves Mr.  Dawson’s third dismissal  for  fr ivolousness,
maliciousness,  or  fai lure to s tate  a  val id claim.

The Supreme Court  recent ly noted the existence of  an open quest ion
on whether  the appeal  of  a  pr isoner’s  third dismissal  t r iggers  the
statutory restr ict ion on rel ief  from the prepayment  obl igat ion.  Coleman
v.  Tollefson ,  __ U.S.  __,  135 S.  Ct .  1759,  1765 (2015).  But  we had
previously held in Pigg v.  FBI  that  a  third dismissal  does not  t r igger  the
statutory restr ict ion when the third dismissal  is  the rul ing being
appealed.  Pigg v.  FBI ,  106 F.3d 1497,  1498 (10th Cir .  1997) (per
curiam).  For this  holding,  we rel ied on the common understanding of  the
word “prior” in § 1915(g) .  Id.  A dismissal  would not  be considered
“prior” i f  i t  is  the decision underlying the appeal .  Id. ;  accord Richey v .
Dahne ,  807 F.3d 1202,  1209-10 (9th Cir .  2015) (concluding that  the
appeal  of  a  third dismissal  should not  count  as  a  “prior  occasion,” relying
in part  on Coleman v.  Tol lefson ,   __ U.S.  __,  135 S.  Ct .  1759 (2015)) .

Under Pigg ,  this  appeal  of  Mr.  Dawson’s third dismissal  does not
restr ict  his  el igibi l i ty  for  rel ief  from the prepayment  obl igat ion.
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Accordingly,  the dis tr ict  court  dismissed the complaint  for  fai lure to

state  a  val id claim. 

We review this  dismissal  de novo.  Janke v .  Price ,  43 F.3d 1390,

1391 (10th Cir .  1994).  In conducting de novo review, we accept  as  t rue

al l  of  Mr.  Dawson’s well-pleaded factual  al legat ions and view them in

the l ight  most  favorable to Mr.  Dawson.  See Smith v .  United States ,  561

F.3d 1090,  1097 (10th Cir .  2009).  The resul t ing quest ion is  whether  the

complaint  contains facts  s tat ing a  plausible  claim for  rel ief .  Id.  

The distr ict  court’s  explanat ion for  the dismissal  is  thorough and

persuasive.  As the dis tr ict  court  explained,  Colorado may set  rat ional

l imits  on i ts  newly authorized judicial  remedy for  the loss  or  destruct ion

of biological  evidence.  These s tatutory l imits  precluded Mr.  Dawson

from obtaining a judicial  remedy because he did not  claim actual

innocence in his  s tate-court  cr iminal  proceedings,  and his  blood and

urine samples did not  involve DNA evidence.  As the dis tr ict  court

explained,  Mr.  Dawson’s inabi l i ty  to obtain a  judicial  remedy did not

resul t  in  a  denial  of  due process or  equal  protect ion.  Accordingly,  we

aff irm the dismissal .

Entered for  the Court

Robert  E.  Bacharach
Circui t  Judge
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