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APPEAL FROM THE UNITED STATES DISTRICT COURT
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Appellant.

Paul Livingston, Placitas, New Mexico, for Appellee.

Before O’BRIEN, McKAY, and MATHESON, Circuit Judges.

McKAY, Circuit Judge.

This case comes to us on appeal for the second time and still involves a

dispute over payment for transcripts of proceedings in the underlying case.  After

this court held that Appellant Jennifer Bean had no right to be paid for transcripts

that Appellee Paul Livingston, attorney for the plaintiffs in the underlying action,

did not order or obtain from her, the district court on remand vacated a court-

ordered lien and ordered disbursement of funds to Mr. Livingston.1  Ms. Bean

appeals, and we exercise jurisdiction pursuant to 28 U.S.C. § 1291.

As we explained in the previous appeal, see United Transp. Union Local

1745 v. City of Albuquerque, 352 F. App’x 227 (10th Cir. 2009), Jennifer Bean is

a court reporter who prepared transcripts of hearings before a Special Master in

an action between United Transportation Union Local 1745 and the City of

Albuquerque for unpaid overtime under the Fair Labor Standards Act (FLSA). 

1 As a prior court in these proceedings noted, “This [c]ourt is shocked and
dismayed that this issue is still being litigated and chooses not to dwell on the
many hours of attorneys fees which have accumulated in the pursuit of this
$4,000 prize in the court registry.”  (Appellant’s App. at 126.)
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After the City ordered and paid for original hearing transcripts prepared by Ms.

Bean, Mr. Livingston asked the special master to direct the City to file copies

with the clerk so the plaintiffs could access them without having to obtain copies

from Ms. Bean at higher cost.  When the special master refused, Mr. Livingston

ordered copies of the transcripts directly from the City through New Mexico’s

Inspection of Public Records Act, N.M. Stat. § 14-2-1 to 14-2-12.

After Ms. Bean complained to the district court, the court ordered the

plaintiffs to “pay reasonable court reporter’s fees for any copies of transcripts that

they desire the use of.” (Appellant’s App. at 52.)  The district court also placed a

lien on any future recovery by the plaintiffs to secure payment of the yet-to-be-

determined amount claimed by Ms. Bean.  The FLSA action eventually settled, a

final judgment was entered, and the City agreed to a fee settlement with Mr.

Livingston.  After he failed to submit a motion for costs and fees, including any

fees owed to Ms. Bean under the lien, the court found Mr. Livingston personally

liable for Ms. Bean’s fees and held back a portion of the funds from his fee

payment. 

Ms. Bean eventually determined the amount owed under the lien was

$4,159.02, and both parties requested the court release the funds to them.  The

court ordered the funds released to Ms. Bean, and Mr. Livingston appealed.2 

2 At least two separate lawsuits also addressed the conflicts between Ms.
(continued...)
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In his notice of appeal, Mr. Livingston identified Ms. Bean and Bean &

Associates, Inc., as appellees along with the city and other defendants.  He also

filed a “Motion to Clarify Parties” specifically asking that Ms. Bean be made a

party to the appeal.  On July 23, 2008, the clerk of this court filed an order

denying Mr. Livingston’s motion because Ms. Bean had not been a party in the

district court proceedings and had not asked to intervene.  Mr. Livingston

continued with the appeal.  On August 21, 2009, this court held that Ms. Bean did

not have a proprietary interest in the contents of the transcripts, reversed the

district court’s order distributing the funds to Ms. Bean, and remanded the case.

At that point, Ms. Bean attempted to file a “Motion for Reconsideration and

Objection to Bill of Costs” to object to this court’s decision to remand, but since

she was not a party, she could not file the objection.  Ms. Bean did not seek

certiorari in the Supreme Court.

Instead, Ms. Bean returned to the district court to object and filed a

“Special Appearance to Object to Subject Matter Jurisdiction,” asking the district

court to vacate this court’s order for lack of jurisdiction.  The district court

instead followed this court’s mandate, vacated the lien, and ordered disbursement

of the funds to Mr. Livingston.  Ms. Bean now appeals.

2(...continued)
Bean and Mr. Livingston, but neither adjudicated the merits of the lien.  See 
Livingston v. Bean, 2004 WL 3310469 (D.N.M. 2004); Gutierrez v. Bean, 2006
WL 4117064 (D.N.M. 2006).
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DISCUSSION

We must first address whether Ms. Bean, as a non-party, can pursue this

appeal.3  “The rule that only parties to a lawsuit, or those that properly become

parties, may appeal an adverse judgment, is well settled.”  Marino v. Ortiz, 484

U.S. 301, 304 (1988).  However, there is an exception to this rule in certain cases

where the non-party possesses a “unique interest” in the outcome of the case and

actively participates in the proceedings relating to that interest.  For instance, in

Plain v. Murphy Family Farms, 296 F.3d 975 (10th Cir. 2002), we found a

decedent’s heirs to have a unique interest — analogous to the interest of unnamed

members of a class — permitting them to appeal from an order apportioning

damages in a wrongful death action they had opposed even though they had not

formally intervened.  Cf. Devlin v. Scardelletti, 536 U.S. 1, 14 (2002) (holding

that unnamed class members who object in a timely manner may appeal from the

district court’s approval of a settlement even if they have not intervened).  We

noted in Plain that “to deny the [nonparty heirs] the right of appellate review

would be, in effect, to deny them the right to challenge a binding division of

damages which they timely opposed by invitation in the district court, and

appealed at the earliest opportunity.”  Plain, 296 F.3d at 980 (emphasis added).  

3 Ms. Bean’s standing is not at issue, as she clearly has an interest
sufficient enough to create a “case or controversy” that satisfies the constitutional
requirements of injury, causation, and redressability.  See Devlin v. Scardelletti,
536 U.S. 1, 6-7 (2002).
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The nonparty heirs in Plain also requested review of the district court’s

denial of their second motion for a new trial.  The heirs had initially moved to

intervene in the district court under Federal Rules of Civil Procedure Rule 24(a)

seven months prior to trial, but the district court denied their motion.  They filed

a motion to reconsider three months before trial, in effect a second motion to

intervene.  When the district court denied that motion, they filed a timely appeal

with this court, but then voluntarily dismissed that appeal after the district court

refused to stay the trial.  We therefore dismissed that appeal.  See Plain v.

Murphy Family Farms, No. 01-6069 (10th Cir. dismissed March 12, 2001).  After

the jury rendered its verdict, the nonparty heirs filed a motion for a new trial, or

in the alternative, a division of the damage award.  The district court denied their

motion and entered final judgment, after which the nonparty heirs filed a second

motion for a new trial.  When the district court denied that motion, the nonparty

heirs appealed.

In that appeal, we concluded we lacked jurisdiction to review the district

court’s denial of the second motion for a new trial based on the established rule in

Marino that nonparties generally cannot appeal a district court judgment.  See

Marino, 484 U.S. at 304.  We held that “[t]hose seeking to participate in the

underlying resolution of the merits of a lawsuit must make ‘timely application’ to

intervene under Fed. R. Civ. P. 24.”  Plain, 296 F.3d at 980.  “If the district court

denies that motion, the proper procedure is to pursue an immediate appeal.”  Id. 
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In fact, we stated:  

We do not believe we can review now what we could have reviewed
then.  The [nonparty heirs’] current appeal, to the extent it[] requests
a new trial in which they be permitted to participate, seeks “review
lost” by their failure to follow proper procedure the first time.

Id. at 981.  Thus, because the nonparty heirs had not pursued their initial appeal

from the denial of their intervention motion, they were not permitted to now

attack the judgment by appealing the denial of their motion for a new trial.  See

also Southern Utah Wilderness Alliance v. Kempthorne, 525 F.3d 966, 968 (10th

Cir. 2008) (nonparties who “waited until after the district court rendered its

merits decision to raise an objection although they knew at least three months

prior that the district court had taken the matter under advisement” could not

appeal from the district court’s judgment).  Plain and related cases thus stand for

the principle that the Devlin exception to the Marino rule will only apply where

the nonparty has a unique interest in the litigation and becomes involved in the

resolution of that interest in a timely fashion both at the district court level and on

appeal.

While Ms. Bean may have a “unique interest” in the outcome of this case,

this is not the first opportunity she has had to challenge the merits of the lien in

this court.  In fact, Mr. Livingston explicitly requested she join the first appeal as

a party, and she refused.  She deliberately chose not to involve herself in the

details until after we reached the merits; she cannot now enter the scene and
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request us to start over.  Judge McConnell’s concurrence in our prior ruling seems

apropos:  Ms. Bean “did not file an appellate brief, and therefore waives any

arguments she might have in response to” Mr. Livingston’s claims.  United

Transp., 352 F. App’x at 231.4  Ms. Bean had an opportunity to intervene in the

prior appeal and chose not to do so.  The interests of judicial economy restrain

her from doing so now. 

Accordingly, we lack jurisdiction to review Ms. Bean’s challenge to the

district court’s order vacating the lien and disbursing the funds.5 

In his brief, Mr. Livingston requests that the court award sanctions against

4 Ms. Bean’s argument that she relied on our July 23, 2008, Order denying
Mr. Livingston’s motion to clarify parties does not help her case.  In that Order,
we did not state she should not participate in the appeal, but rather stated that
“[a]bsent some citation to this court’s authority to do so, we decline to order the
court reporter or the reporting service to be made parties to this appeal when they
were not parties in the district court proceeding and have expressed no interest in
intervening in the appeal.”  (Appellant’s App. at 142.)  Any reliance on this order
to assume we would not rule dispositively on the appeal was misplaced. 

5 Even if we were to find that Ms. Bean, as a nonparty, could appeal the
district court’s order vacating the lien, we would still affirm the order under the
law-of-the-case doctrine.  Under this doctrine, when a court decides an issue of
law, that decision should govern all subsequent stages of the litigation.  See
Prairie Band Potawatomi Nation v. Wagnon, 476 F.3d 818, 823 (10th Cir. 2007). 
“[W]hen a case is appealed and remanded, the decision of the appellate court
establishes the law of the case and ordinarily will be followed by both the trial
court on remand and the appellate court in any subsequent appeal.”  Rohrbaugh v.
Celotex Corp., 53 F.3d 1181, 1183 (10th Cir. 1995).  “The rule prevents questions
already considered and decided once in the case from being reargued at every
subsequent stage of the case.”  Hale v. Gibson, 227 F.3d 1298, 1328 n.13 (10th
Cir. 2000).  
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Ms. Bean under Rule 38 of the Federal Rules of Appellate Procedure.  We must

deny this request because Mr. Livingston failed to file a separate motion or notice

requesting sanctions.  See Fed. R. App. P. 38 advisory committee’s note (1994

Amendment) (“[Rule 38] requires that before a court of appeals may impose

sanctions, the person to be sanctioned must have notice and an opportunity to

respond. . . .  A separately filed motion requesting sanctions constitutes notice.  A

statement inserted in a party’s brief that the party moves for sanctions is not

sufficient notice.”).  

CONCLUSION

For the foregoing reasons, we DISMISS Ms. Bean’s appeal and DENY Mr.

Livingston’s request for Rule 38 sanctions.
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