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TYMKOVICH, Circuit Judge.

Mark Wilson claims that his former employer, Schlumberger Technology
Corporation, violated the Fair Labor Standards Act by classifying him as exempt

from overtime pay for hours worked beyond the 40-hour workweek. At trial, the
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jury agreed with Mr. Wilson and awarded him nearly $40,000 in overtime
backpay.

We conclude the district court should not have instructed the jury to
determine whether Mr. Wilson’s salary was exempt under regulations guiding the
application of the FLSA. That was a legal issue for the court to determine.
Because the instruction caused the jury to find in Mr. Wilson’s favor, we vacate
the judgment and remand for a new trial.

I. Background

A. Mr. Wilson’s Employment

From 2009 to 2016, Mark Wilson worked as a measurement-while-drilling
operator (MWD) for Schlumberger, a company that provides oilfield services.
An MWD operator supports oil-exploration companies that are drilling wells to
produce gas and oil, and manages onsite activities during the drilling process.
Part of a MWD’s duties is to provide “surveys and logs transmitted from ‘down-
hole’ sensors.” Aplt. Br. at 4. These surveys provide the exact location of the
bottom part of the drill string, which is typically “thousands of feet deep in the
well.” Id. The surveys also tell the customers whether the drilling is proceeding
according to the preplanned drill path or if it has deviated. “Wilson’s job was to
review this data, make judgments as to its accuracy by such techniques as
comparing results to the plan, trend analysis, and correlation with other data, then

mark or correct data, if necessary, and provide it to the customer.” Id. at 5.
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Mr. Wilson was well paid for his work. His compensation consisted of the
following: a fixed bi-weekly salary of $924 ($462 per week); for time spent on a
drilling rig, a rig-rate bonus of $205 per hour; for time on-call but not physically
present on a rig, a standby rate of $102.50 per hour; vehicle and meal allowances;
and various other bonuses, including remote ops-crew bonus, reduced crew
incentive, a key-tech bonus, and a lead bonus. Mr. Wilson earned over $100,000
per year from 2009 through 2014. Mr. Wilson’s rig-rate pay typically made up
the largest portion of his earnings. For example, in 2014 (before the price of oil
dropped), Mr. Wilson’s rig-rate payments totaled $72,150, while his bi-weekly
salary payments totaled $28,812.90. From February 2015 to October 2016, Mr.
Wilson’s pay was less than $100,000 per year due to a decline in oil exploration.

Schlumberger classified MWD operators, including Mr. Wilson, as exempt
employees for FLSA purposes. As an exempt employee, Mr. Wilson did not
receive overtime pay even though he regularly worked shifts that lasted longer
than 12 hours and often worked more than 40 hours a week.

B. Procedural History

In 2017, Mr. Wilson sued Schlumberger on behalf of himself and two other
MWD operators, alleging that Schlumberger violated the FLSA by not paying
them an overtime rate for hours worked beyond the 40-hour workweek. The case
was tried before a jury over five days in October 2020. At the conclusion of the

plaintiffs’ case, Schlumberger moved for judgment as a matter of law. The court
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granted the motion on several claims but denied it as to Mr. Wilson’s individual
overtime claim.

Over Schlumberger’s objection, the district court instructed the jury to
determine whether the FLSA exemption for salaried employees applied to MWD
operators under Schlumberger’s compensation scheme. The jury found that
Schlumberger failed to prove that it paid Mr. Wilson on a salary basis, and
therefore Mr. Wilson did not qualify for FLSA’s overtime-pay exemption.
Because the jury also found that Mr. Wilson worked more than 40 hours during
certain workweeks, the jury awarded him backpay overtime compensation of
$39,129.

II. Analysis

Schlumberger challenges the district court’s failure to grant judgment as a
matter of law on the overtime-compensation claim. It argues the jury instructions
wrongly allowed the jury to determine Mr. Wilson’s eligibility as an exempt
employee.

“We review jury instructions de novo, examining whether as a whole, the
instructions accurately informed the jury of the issues and the governing law.”
Henning v. Union Pac. R.R. Co., 530 F.3d 1206, 1221 (10th Cir. 2008). “Failure
to properly instruct the jury requires a new trial if the jury might have based its
verdict on the erroneously given instruction.” /d. (internal quotation marks

omitted).
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A. Legal Framework

The FLSA requires employers to pay employees at a higher rate for hours
worked beyond 40 hours in a week unless the employee is exempt. 29 U.S.C.

§§ 207, 213. The employer bears the burden of proving an exemption exists, and
the Supreme Court has made clear that FLSA “exemptions are to be narrowly
construed against the employers seeking to assert them and their application
limited to those establishments plainly and unmistakably within their terms and
spirit.” Arnold v. Ben Kanowsky, Inc., 361 U.S. 388, 392 (1960).

The Department of Labor has promulgated a number of regulations to
flesh-out the application of FLSA exemptions. For our purposes, to qualify as an
exempt executive, administrative, or professional employee under the FLSA, the
employee must be “compensated on a salary basis at a rate of not less than $455
per week.” 29 C.F.R. § 541.600(a) (2004) (emphasis added).! The regulations
consider an employee to be paid on a salary basis “if the employee regularly
receives each pay period on a weekly, or less frequent basis, a predetermined
amount constituting all or part of the employee’s compensation, which amount is
not subject to reduction because of variations in the quality or quantity of the
work performed.” § 541.602(a).

If an employee is paid a predetermined or guaranteed salary but receives

additional compensation beyond that salary, the employer must comply with

' The 2004 version of the FLSA regulations apply in this case.
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another regulation, § 541.604, to avoid losing the exemption. That provision
allows for an employer to pay exempt employees compensation in addition to
their base salary, without losing the overtime exemption, if the employee is
guaranteed “at least the minimum weekly-required amount paid on a salary
basis.” § 541.604(a).? The additional compensation covered by subsection (a)
“may be paid on any basis (e.g., flat sum, bonus payment, straight-time hourly
amount, time and one-half or any other basis),” including paid time off. Id.
In turn, subsection (b) of § 541.604 allows an employer to pay an exempt

employee, without losing the exemption, by computing the employee’s earnings

2 Section 541.604(a) provides:

An employer may provide an exempt employee with
additional compensation without losing the exemption or
violating the salary basis requirement, if the employment
arrangement also includes a guarantee of at least the
minimum weekly-required amount paid on a salary basis.
Thus, for example, an exempt employee guaranteed at
least $455 each week paid on a salary basis may also
receive additional compensation of a one percent
commission on sales. An exempt employee also may
receive a percentage of the sales or profits of the
employer if the employment arrangement also includes a
guarantee of at least $455 each week paid on a salary
basis. Similarly, the exemption is not lost if an exempt
employee who is guaranteed at least $455 each week paid
on a salary basis also receives additional compensation
based on hours worked for work beyond the normal
workweek. Such additional compensation may be paid
on any basis (e.g., flat sum, bonus payment, straight-time
hourly amount, time and one-half or any other basis), and
may include paid time off. (emphasis added)
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on an hourly, daily, or shift basis.®> § 541.604(b). This compensation arrangement
must (1) “include[] a guarantee of at least the minimum weekly required amount
paid on a salary basis regardless of the number of hours, days or shifts worked,”
and (2) must meet the reasonable-relationship test. Id. This test is “met if the

weekly guarantee is roughly equivalent to the employee’s usual earnings at the

3 Section 541.604(b) provides in part:

An exempt employee’s earnings may be computed on an
hourly, a daily or a shift basis, without losing the
exemption or violating the salary basis requirement, if the
employment arrangement also includes a guarantee of at
least the minimum weekly required amount paid on a
salary basis regardless of the number of hours, days or
shifts worked, and a reasonable relationship exists
between the guaranteed amount and the amount actually
earned. The reasonable relationship test will be met if
the weekly guarantee is roughly equivalent to the
employee’s usual earnings at the assigned hourly, daily
or shift rate for the employee’s normal scheduled
workweek. Thus, for example, an exempt employee
guaranteed compensation of at least $500 for any week in
which the employee performs any work, and who
normally works four or five shifts each week, may be paid
$150 per shift without violating the salary basis
requirement. The reasonable relationship requirement
applies only if the employee’s pay is computed on an
hourly, daily or shift basis. It does not apply, for
example, to an exempt store manager paid a guaranteed
salary of $650 per week who also receives a commission
of one-half percent of all sales in the store or five percent
of the store’s profits, which in some weeks may total as
much as, or even more than, the guaranteed salary.
(emphasis added)
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assigned hourly, daily or shift rate for the employee’s normal scheduled
workweek.” Id.

B. Application
The evidence at trial established that Mr. Wilson received a bi-weekly base
salary ($923.08) that Schlumberger paid regardless of the number of hours, days,
or shifts worked. The evidence also established that Mr. Wilson was paid an
additional rig-rate bonus for time spent in the field. Because the rig rate was paid
at a high hourly rate while Mr. Wilson’s base salary was relatively low, the rig-
day rate typically accounted for the bulk of his compensation. For example, in
2014 (before the price of oil dropped), Mr. Wilson’s rig-rate payments totaled
$72,150, while his bi-weekly salary payments totaled $28,812.90. The district
court concluded that § 541.604(b) and the reasonable-relationship test applied to
Mr. Wilson because “the evidence was that Wilson was primarily compensated on
a daily rig rate basis.” Order at 4.
Consequently, the district court gave Jury Instruction No. 10:
STC contends Plaintiff was paid on a “salary basis.”
Being paid on a “salary basis” means the employee
regularly receives (e.g. on a weekly basis) a
predetermined amount constituting all or part of the
employee’s compensation. Employees who are paid on a

salary basis and make more than a set amount per week
are considered exempt under the FLSA.

An employer may pay a salary basis employee additional
compensation without losing the employee’s exempt
status if the employee’s compensation includes a
guarantee of at least the minimum weekly required
amount paid on a salary basis and if the additional
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App. 180.

The question then is whether § 541.604(b) applies when an employee

receives additional compensation on an hourly, daily, or shift basis, or if the

compensation bears a reasonable relationship to the
guaranteed amount. If there is not a reasonable
relationship between the guaranteed salary amount and
the total amount earned by the employee, then the
employee is not being paid on a salary basis. In that
situation the employee is no longer exempt. The
reasonable relationship test will be met if the weekly
salary guarantee is roughly equivalent or proportional to
the employee’s usual earnings at the assigned hourly,
daily or shift rate for the employee’s normal scheduled
workweek.

Plaintiff contends that STC did not pay him on a salary
basis. Plaintiff contends that the additional compensation
paid to him in the form of bonuses did not bear a
reasonable relationship to the guaranteed salary amount
such that the overall compensation does not constitute
compensation on a “salary basis.”

Page: 9

regulation only applies when an employee receives his base compensation on an

hourly, daily, or shift basis. That is, does subsection (a) apply to employees like

Mr. Wilson who received a fixed base salary plus extra compensation paid in any

manner, including hourly. Or, in contrast, does subsection (b) apply only to

employees whose base compensation is computed on an hourly, daily, or shift

basis. Mr. Wilson’s position is that subsection (a) applies to employees who

receive a fixed base salary plus extra compensation paid in any manner except for

time or shift-based, with subsection (b) applying to employees who receive any

portion of their compensation on an hourly, daily, or shift basis.
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Based on the text, explanatory illustrations in the regulation, and
persuasive caselaw, we conclude § 541.604(a) covers employees who received a
fixed base salary above the FLSA minimum plus additional compensation that is
paid on any basis, including time. Subsection (b) applies only to employees
whose base compensation is computed on an hourly, daily, or shift basis.

1. Section 541.604

Section 541.604(a) applies to employees who receive additional
compensation above a base salary. The first sentence of § 541.604(a) explains
that an employer may pay an employee additional compensation without losing
the employee’s exempt status. In fact, § 541.604(a) expressly states that
“additional compensation may be paid on any basis.”

Section 541.604(b), on the other hand, does not refer to additional
compensation at all—instead, the subsection makes clear that “[t]he reasonable
relationship requirement applies only if the employee’s pay is computed on an
hourly, daily or shift basis.” Id. (emphasis added). Elsewhere in the same
subsection, the regulation uses the term “earnings” instead of “pay,” but nowhere
does it reference additional compensation that is “computed on an hourly, daily
or shift basis.” See id. Subsection (a) is the only subsection of § 541.604 that
even mentions additional compensation.

The examples used in subsections (a) and (b) demonstrate the distinctions
between the two subsections. Each example in subsection (a) concerns an

employee who receives additional compensation in addition to a base salary:

10
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[F]or example, an exempt employee guaranteed at least
$455 each week paid on a salary basis may also receive
additional compensation of a one percent commission on
sales. An exempt employee also may receive a
percentage of the sales or profits of the employer if the
employment arrangement also includes a guarantee of at
least $455 each week paid on a salary basis. Similarly,
the exemption is not lost if an exempt employee who is
guaranteed at least $455 each week paid on a salary basis
also receives additional compensation based on hours
worked for work beyond the normal workweek.

§ 541.604(a).

Conversely, the example in subsection (b) does not involve additional
compensation—rather, it describes an employee whose base pay is computed on a
per-shift basis:

[Flor example, an exempt employee guaranteed
compensation of at least $500 for any week in which the
employee performs any work, and who normally works

four or five shifts each week, may be paid $150 per shift
without violating the salary basis requirement.

§ 541.604(b). These examples support the interpretation that § 541.604(a)
applies when an employee receives a base salary and additional compensation,
and § 541.604(b) applies when an employee is merely guaranteed a minimum
salary, but is typically paid on an hourly, daily, or shift basis. Because Mr.
Wilson received a fixed base salary and additional compensation in the form of a
rig-rate payment and other bonuses, the examples in § 541.604(a) are more akin
to Mr. Wilson’s situation.

The Department of Labor’s final rule adopting the current version of

§ 541.604 supports the interpretation that § 541.604(b) only applies to employees

11
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who receive their base pay—rather than additional compensation—on an hourly,

daily, or shift basis:
The National Technical Services Association states that
it was unclear whether the reasonable relationship
requirement applies in all cases to employees who receive
a salary and additional compensation. We have clarified
that this requirement applies only when an employee’s
actual pay is computed on an hourly, daily or shift basis.
Thus, for example, if an employee receives a guaranteed
salary plus a commission on each sale or a percentage of
the employer’s profits, the reasonable relationship
requirement does not apply. Such an employee’s pay will
understandably vary widely from one week to the next,

and the employee’s actual compensation is not computed
based upon the employee’s hours, days or shifts of work.

Defining and Delimiting the Exemptions for Executive, Administrative,
Professional, Outside Sales and Computer Employees, 69 Fed. Reg. 22122-01,
22183 (Apr. 23, 2004) (emphasis added).

The DOL’s explanation uses the terms “actual pay” and “actual
compensation” to distinguish employees who receive a base salary and additional
compensation from employees who are guaranteed a base salary but are actually
paid on an hourly, daily, or shift basis. Because Mr. Wilson fits within the
former category, the reasonable-relationship requirement does not apply. Like
the employee who “receives a guaranteed salary” plus commissions or profits,
Mr. Wilson’s pay similarly “var[ied] widely from one week to the next.” /d. But
Mr. Wilson’s actual compensation—his salary—was not based upon his hours,
days, or shifts of work. Mr. Wilson was paid the same salary every two weeks.

Everything else was additional compensation. This differentiates Mr. Wilson

12
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from the employee described in § 541.604(b) whose actual pay varies from week
to week based upon how many shifts he works.

In addition, Mr. Wilson’s rig-rate bonus fits within § 541.604(a) because
the regulation expressly states that “additional compensation may be paid on any
basis,” including as a “flat sum, bonus payment, straight-time hourly amount,
time and one-half or any other basis.” § 541.604(a) (emphasis added). The
evidence at trial showed that Mr. Wilson received a fixed bi-weekly base salary
and additional compensation, some of which was paid on an hourly rate basis.

Because § 541.604(a) expressly allows for additional compensation to be
paid on any basis, Schlumberger’s day-rate bonus system fits squarely within
§ 541.604(a).

2. Other Authority

Decisions from other courts support our conclusion that Mr. Wilson’s
salary and additional compensation fall within the bounds of § 541.604(a).

First, the Supreme Court’s recent FLSA decision, Helix Energy Solutions
Group, Inc. v. Hewitt, 598 U.S. 39 (2023), supports our reading of § 541.604. In
that case, the Court considered when a worker paid on a salary basis under either
§ 541.602(a) or § 541.604(b) qualifies for the highly-compensated employee
exemption from the FLSA’s overtime requirements. /d. at 49. The Court’s
discussion of § 541.604 makes clear that subsection (b), and its reasonable-
relationship requirement, is only appropriate for workers compensated on an

hourly, daily, or shift basis, not for workers whose compensation is calculated on

13



Appellate Case: 21-1231 Document: 010110916863 Date Filed: 09/11/2023 Page: 14

a weekly or less frequent basis. Id. at 46—47. As the Court explained, additional
compensation—even if computed on an hourly, daily, or shift basis—that is
added to a fixed salary computed on a weekly or less frequent basis would not
fall under the aegis of § 541.604(b). The Supreme Court emphasized that under
the regulatory scheme, “§ 602(a) and § 604(b) are independent routes for
satisfying the [] rule’s salary-basis component. So a pay scheme meeting
§ 602(a) and the [] rule’s other requirements does not also have to meet § 604(b)
to make a worker exempt.” /Id. at 50 n.3.

In another recent decision, the Third Circuit reached the same result we do.
In Higgins v. Bayada Home Health Care Inc., 62 F.4th 755 (3d Cir. 2023), the
court held that the plaintiff—who received a fixed salary not subject to reduction
for quality or quantity of work, plus additional compensation in the form of a
bonus for exceeding productivity minimums—was exempt under the FLSA and
that the additional compensation did not convert the salaried plaintiff to non-
exempt status. In reaching this holding, the court emphasized the same
distinction that we have highlighted here, that “[t]he regulation requires only that
the employee receive a predetermined amount of money each pay period that is
part of the employee’s compensation.” Id. at 761 (internal quotation marks
omitted). “So long as the employer does not dock that pre-determined part of the
employee’s compensation, the employer has satisfied the salary basis test.” Id.

Likewise, the Fifth Circuit’s recently decided Hebert v. FMC Technologies,

Inc., No. 22-20562, 2023 WL 4105427 (5th Cir. June 21, 2023) (unpublished),

14
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supports our interpretation. In Hebert, the court addressed whether a salaried
employee otherwise exempt from FLSA’s overtime requirement can be converted
to non-exempt by the payment of additional compensation beyond the guaranteed
salary. The Fifth Circuit held that the plaintiff, an oil-and-gas installation
engineer who received a guaranteed salary plus additional compensation in the
form of a field-service premium for days spent working at an offshore site, was
exempt and that his additional compensation did not convert him to non-exempt
status. Id. at *2.

In reaching this conclusion, the court emphasized that the employee’s bi-
weekly salary “plainly satisfies” the salary-basis definition found in § 541.602(a).
Id. The employee “does not lose his status as an employee paid on a salary basis
just because he is also paid a bonus on top of [his guaranteed] salary.” Id. (citing
§ 541.604(a)). The court noted that § 604(b)’s reasonable-relationship
requirement was only applicable to “employees whose earnings are computed on
an hourly, daily, or shift basis.” Id. at *2 n.5. Consequently, because Hebert was

a salaried employee, he was not covered by § 604(b). Id. *

* Another possible interpretation of § 541.604 relies on subsection (a)’s use of the phrase
“beyond the normal workweek™ to carve out the exemption. See Gentry v. Hamilton-
Ryker IT Sols., LLC, No. 3:19-CV-00320, 2022 WL 658768, at *5 (S.D. Tex. Mar. 4,
2022) report and recommendation adopted, No. 3:19-CV-00320, 2022 WL 889276 (S.D.
Tex. Mar. 25, 2022), aff’d sub nom. Gentry v. Hamilton-Ryker IT Sols., L.L.C., No. 22-
40219, 2023 WL 4704115 (5th Cir. July 24, 2023) (applying subsection (a) to employees
who receive a fixed base salary and additional compensation for hours worked beyond
the 40-hour workweek and subsection (b) to employees who receive any portion of their

15
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Additionally, in an unpublished decision from 2010, the Eleventh Circuit
explained that under § 541.604(a), if an employee receives a guaranteed minimum
salary that is not tied to hours, days, or shifts worked, then the employer can pay
additional compensation in any manner it chooses, including based on an hourly
or daily rate. See Bell v. Callaway Partners, LLC, 394 F. App’x 632, 634 (11th
Cir. 2010). Similarly, a district court in the Fifth Circuit reached the same
conclusion on nearly the same set of facts we have before us. In Venable v.

Schlumberger Ltd., No. 6:16-cv-00241, 2022 WL 895447 (W.D. La. Mar. 25,

compensation on an hourly, daily, or shift basis unless the additional compensation above
the minimum guaranteed amount is for hours worked beyond the normal workweek).

We do not find Gentry persuasive for two reasons. First, it is not clear that § 541.604(a)
only applies to “additional compensation based on hours worked for work beyond the
normal workweek.” Id. That statement comes as the third of three examples of when
additional compensation may be paid without an employee losing the overtime
exemption; it does not, by its plain language, exclude other compensation schemes where
additional compensation is calculated hourly but not beyond the 40-hour workweek, such
as how Schlumberger compensated Mr. Wilson.

Second, Gentry is wholly concerned with a compensation scheme where the employee
received a guaranteed weekly salary equal to 8 hours of pay in any week in which the
employee performed any work—i.e., it was computed on an hourly basis. Id. at *2. The
employee was paid that same hourly rate for any work performed over 8 hours in a work
week, including any hours worked over 40 hours. Id. In arriving at its conclusion,
Gentry relies on authority concerned with pay computed on an hourly basis, Holladay v.
Burch, Oxner, Seale Co., CPA’s, PA, No. CIV.A.407-CV-03804RB, 2009 WL 614783, at
*6 (D.S.C. Mar. 6, 2009); U.S. Dep’t of Labor, Wage & Hour Div., Opinion Letter
FLSA2018-25,2018 WL 5925115 (Nov. 8, 2018), or that computes salaried pay based on
a first and then second project, U.S. Dep’t of Labor, Wage & Hour Div., Opinion Letter
FLSA2020-2, 2020 WL 122924 at *3—4 (Jan. 7, 2020).

Given the stark contrast in fact patterns our respective courts are concerned with, we are
hard-pressed to say that the logic of Gentry bears on this case.

16
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2022), appeal filed sub nom. Venable v. Smith Int’l, No. 22-30227 (5th Cir. Apr.
22, 2022), the court concluded that the reasonable-relationship requirement did
not apply to employees who were paid a weekly salary and additional
compensation for days spent on an oil rig, even though their day-rate pay
accounted for most of their total compensation. /d. at *3-5. The court
distinguished the pay structure at issue from the one in Helix, explaining that
§ 541.604(b) does not apply when an employee’s “pay is calculated ‘on a weekly,
or less frequent basis’ and is not pay ‘computed on . . . a daily . .. basis.”” Id. at
*5 (first quoting § 541.602(a); and then quoting § 541.604(b)).
x k%

In sum, Mr. Wilson met the exemption criteria of § 541.604(a) and the jury
should not have been instructed to apply the reasonable-relationship test of
§ 541.604(b).

C. Remedy

Because the trial court erroneously instructed the jury, we must decide
whether to remand for a new trial. Schlumberger contends it is entitled to
judgment as a matter of law. Specifically, it asserts the overwhelming evidence
at trial demonstrates that Mr. Wilson meets the requirements of the administrative
exemption, which covers any employee

(1) [c]ompensated on a salary or fee basis above $455 per
week [. . .]; (2) [w]hose primary duty is the performance
of office or non-manual work directly related to the

management or general business operations of the
employer or the employer’s customers; and (3) [w]hose

17
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primary duty includes the exercise of discretion and
independent judgment with respect to matters of
significance.

§ 541.200.

The first prong of the exemption is met in Mr. Wilson’s case. The other
two prongs, however, may be subject to a factual dispute. At trial, the parties
presented conflicting evidence about Mr. Wilson’s duties, whether his duties are
directly related to Schlumberger’s business operations, and whether his job
required the exercise of discretion and independent judgment.

Judgment as a matter of law is appropriate “only if the proof is all one way
or so overwhelmingly preponderant in favor of the movant as to permit no other
rational conclusion.” J.I. Case Credit Corp. v. Crites, 851 F.2d 309, 311 (10th
Cir. 1988). Although the evidence may weigh in favor of Schlumberger—which
the district court acknowledged at trial outside of the jury’s presence—we leave it
to the district court on remand to sort out whether the other prongs of the
administrative-employee exemption are satisfied in Mr. Wilson’s case.

II1. Conclusion

We vacate the district court’s judgment and remand for a new trial.

18



