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ORDER AND JUDGMENT"

Before O’BRIEN, McCONNELL, and TYMKOVICH, Circuit Judges.

Pat Dobson and Donnie Dobson (the Dobsons or plaintiffs) appeal the
district court’s dismissal of their action under Fed. R. Civ. P. 12(b)(6) for failure
to state a claim upon which relief can be granted. Exercising jurisdiction under
28 U.S.C. § 1291, we affirm.

The Dobsons filed a complaint against nearly 100 defendants, purporting to
allege a cause of action under the Racketeer Influenced and Corrupt
Organizations Act (RICO), 18 U.S.C. § 1964(c). Plaintiffs’ claims relate to the
alleged monopolization of the bail-bond business in Wagoner County, Oklahoma.
Shortly after filing their complaint, plaintiffs moved for summary judgment,
supporting their motion with exhibits and affidavits. Judge Ronald A. White
issued an order holding that the conclusory allegations in their complaint failed to

include facts sufficient to support a RICO claim. He therefore gave them a

*

After examining the briefs and appellate record, this panel has determined
unanimously that oral argument would not materially assist the determination of
this appeal. See Fed. R. App. P. 34(a)(2); 10th Cir. R. 34.1(G). The case is
therefore ordered submitted without oral argument. This order and judgment is
not binding precedent, except under the doctrines of law of the case, res judicata,
and collateral estoppel. It may be cited, however, for its persuasive value
consistent with Fed. R. App. P. 32.1 and 10th Cir. R. 32.1.
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deadline to submit a RICO case statement in the format specified in his order. He
also denied their summary-judgment motion as prematurely filed because twenty
days had not elapsed following service on defendants. Plaintiffs responded by
amending their complaint to add Judge White as a defendant. Two weeks later,
without obtaining leave of court, they filed a second amended complaint adding
nearly 100 more defendants, including additional federal- and state-court judges.
On that same day they also filed a second summary-judgment motion and a
200-page RICO case statement.

Numerous defendants filed motions to dismiss under Rule 12(b)(6). Some
of the motions also argued that plaintiffs’ claims were subject to dismissal under
Rule 12(b)(1) because certain defendants were immune from suit. The Dobsons
did not respond to the substantive arguments in defendants’ motions. Instead,
they objected in some instances on “hearsay” grounds. They argued alternatively
that, because defendants’ motions tendered matters for consideration outside of
the pleadings, they should be evaluated according to the summary-judgment
standard. They then referred the court generally to the affidavits supporting their
summary-judgment motions, which they asserted were uncontroverted by
defendants’ motions.

The district court granted the motions and dismissed the action, holding
that plaintiffs’ complaints and their RICO case statement failed to state a claim

for which relief can be granted. The court construed the complaints as attempting
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to raise RICO claims based on fraud and concluded that they did not allege those
claims with particularity, as required by Fed. R. Civ. P. 9(b). The court declined
to allow the Dobsons another opportunity to amend their complaint, noting their
failure to heed Judge White’s previous specific instructions, and their doubling of
the number of named defendants without providing further clarity in their
allegations. The court concluded that

Plaintiffs filed a lengthy, vague, RICO Case Statement containing

conclusory allegations attacking their perceived antagonists in the

bail bond industry. The Court believes that providing Plaintiffs with

another opportunity to amend their defective pleadings will not result

in clarity. Rather, providing Plaintiffs with additional opportunity to

amend their defective pleadings will undoubtably allow them to

ensnare a larger number of individuals in their baseless RICO claim.

Meritless pleadings will not serve as a vehicle to intimidate and

harass government officials.

R., Doc. 312 at 7-8. The court further held that dismissal of the claims against
some defendants was also appropriate based upon absolute immunity. Finally, the
court imposed sanctions on the Dobsons, precluding them from making additional
filings related to the same subject matter.

“We review de novo a district court’s decision on a Rule 12(b)(6) motion
for dismissal for failure to state a claim.” Alvarado v. KOB-TV, L.L.C., 493 F.3d
1210, 1215 (10th Cir. 2007). In doing so, we accept as true all well-pleaded
allegations of the complaint and construe them in the light most favorable to

plaintiffs. See id. We “look to the specific allegations in the complaint to

determine whether they plausibly support a legal claim for relief.” Id. at 1215
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n.2. Because the Dobsons proceed pro se, we liberally construe their pleadings.
See Price v. Philpot, 420 F.3d 1158, 1162 (10th Cir. 2005).

On appeal plaintiffs repeat the arguments they made in opposition to
defendants’ motions to dismiss.* First, they contend that dismissal was improper
because none of the defendants rebutted the evidence that plaintiffs filed in
support of their summary-judgment motions. This contention misconstrues the
court’s function on a Rule 12(b)(6) motion, which “is not to weigh potential
evidence that the parties might present at trial, but to assess whether the
plaintiff[s’] complaint alone is legally sufficient to state a claim for which relief
may be granted.” Tal v. Hogan, 453 F.3d 1244, 1252 (10th Cir. 2006) (emphasis
added). Thus, when considering a Rule 12(b)(6) motion, a court can only
consider the facts alleged in the complaint. County of Santa Fe v. Pub. Serv. Co.
of N.M., 311 F.3d 1031, 1035 (10th Cir. 2002). The Dobsons put the proverbial
cart before the horse by pointing to evidence purportedly supporting allegations in
their complaint, when the inquiry raised by defendants’ motions is whether those

allegations by themselves are sufficient as a matter of law.

! The Dobsons did not address in the district court defendants’ substantive
arguments raising plaintiffs’ failure to state a claim and asserting some
defendants’ immunity from suit. Nor have they challenged on appeal the district
court’s construction of their RICO claims, its holding that they failed to allege
facts with particularly in support of their fraud claims, its holding regarding
immunity, or its imposition of sanctions. As such, we deem those issues waived.
See Bronson v. Swensen, 500 F.3d 1099, 1104 (10th Cir. 2007) (holding omission
of issue in opening brief generally forfeits appellate consideration).
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Plaintiffs also appear to contend that the district court erred in not
converting defendants’ motions to dismiss into summary-judgment motions. They
assert that under the summary-judgment standard the action should not have been
dismissed. It is true “that when a district court relies on material from outside the
pleadings, the court converts the motion to dismiss into a motion for summary
judgment.” Price, 420 F.3d at 1167. But when parties submit materials outside
of the pleadings in support of or in opposition to a Rule 12(b)(6) motion, a court
has broad discretion whether to accept and consider them. See Lowe v. Town of
Fairland, 143 F.3d 1378, 1381 (10th Cir. 1998).

Plaintiffs do not identify any reference in the district court’s order
indicating that it relied on materials outside of the pleadings. See Alexander v.
Okla., 382 F.3d 1206, 1214 (10th Cir. 2004) (holding 12(b)(6) order not
converted to summary-judgment order unless district court relied on outside
materials in rendering decision). Further, the district court stated explicitly that
its decision on defendants’ Rule 12(b)(6) motions was based upon the Dobsons’
complaints and RICO case statement. See Price, 420 F.3d at 1167 (noting district
court expressly stated it considered the complaint, motions, and responses). Nor
did the district court’s reliance on the statements of defense counsel in their briefs
convert the motions to dismiss into summary-judgment motions. See County of
Santa Fe, 311 F.3d at 1035 (“[A] district court may review mere argument

contained in a [brief] without converting the Rule 12(b)(6) motion into a motion
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for summary judgment.” (quotation omitted)). Thus, plaintiffs’ contention that
the district court considered materials outside of the pleadings when ruling on
defendants’ motions to dismiss is without merit, and we conclude that the court
did not abuse its discretion in failing to convert the motions into motions for
summary judgment. See Lowe, 143 F.3d at 1381.

The judgment of the district court is AFFIRMED. Plaintiffs’ pending
motions are DENIED as frivolous.

Entered for the Court

Michael W. McConnell
Circuit Judge
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