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ORDER AND JUDGMENT"

Before TACHA, PORFILIO, and ANDERSON, Circuit Judges.

*

After examining the briefs and appellate record, this panel has determined
unanimously that oral argument would not materially assist the determination of
this appeal. See Fed. R. App. P. 34(a)(2); 10th Cir. R. 34.1(G). The case is
therefore ordered submitted without oral argument. This order and judgment is
not binding precedent, except under the doctrines of law of the case, res judicata,
and collateral estoppel. It may be cited, however, for its persuasive value
consistent with Fed. R. App. P. 32.1 and 10th Cir. R. 32.1.
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Naomi A. Stinson appeals pro se the district court’s dismissal of her action
under Fed. R. Civ. P. 12(b)(6). Exercising jurisdiction under 28 U.S.C. § 1291,
we affirm.

Ms. Stinson filed an amended complaint against 123 defendants, purporting
to allege causes of action under the Racketeer Influenced and Corrupt
Organizations Act (RICO), 18 U.S.C. § 1964(c), and 42 U.S.C. § 1983. She
alleged in her amended complaint that all of the defendants were members of a
syndicate of organized crime. She further stated that:

[a]fter picking a convenient target, [David] Russell and the

others will surreptitiously contact the target, then knowingly utter

false evidence of indebtedness to the target with the intent to deceive

the person and extort money and property from them. Documents

used by Russell and co-conspirators are purported by Russell and

Russell’s co-conspirators to be genuine but are not because they have

been falsely made or manufactured in their entirety.

R., Doc. 6 at 6. Ms. Stinson thereafter asserted that defendant Russell, on
specified dates, uttered false documents constituting manufactured evidence of
indebtedness through the United States mail. She also accused defendants Robert

Barr, E. Edd Pritchett, Susie Pritchett, Bryan Slabotsky, Douglas Jackson, and

Ronald Franklin of aiding and abetting “Russell’s scam.” Id. at 7.}

! Although there is no reference in her amended complaint to previous

litigation, the district court surmised that Ms. Stinson’s claims appear to relate to
an action brought by the United States against Ms. Stinson, her husband, and their
children, to recover a judgment for unpaid taxes and foreclosure tax liens. In that
prior case, Judge David Russell, United States District Judge for the Western
(continued...)
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Numerous defendants filed motions to dismiss Ms. Stinson’s amended
complaint, raising various theories. In its dismissal order, the court construed her
amended complaint as attempting to raise RICO claims based on fraud. It noted
that, other than in the case caption, plaintiff mentioned only a handful of the
named defendants in her amended complaint, and she failed to specify how any
defendant was involved in a racketeering enterprise. The court concluded that
Ms. Stinson did not allege her fraud-based RICO claims with particularity, as
required by Fed. R. Civ. P. 9(b). Therefore the court dismissed all claims against
all defendants with prejudice under Rule 12(b)(6).? The court declined to allow
Ms. Stinson another opportunity to amend her complaint, noting that her
complaint was “vague, conclusory, and utterly incomprehensible,” and that “[h]er
later filings do not serve to clarify,” but instead “only allowed her to add
additional defendants and make further spurious claims without any factual

averments to support an implication of criminal wrongdoing.” R., Doc. 88 at 7.

!(...continued)

District of Oklahoma and one of the defendants in this case, entered judgment in
favor of the United States. Land belonging to the Stinsons was subsequently sold.
When Mr. Stinson failed to vacate that property, state-court criminal proceedings
were brought against him. Many of the defendants in this action were involved in
the prior court proceedings involving the Stinsons. See R., Doc. 73 at 1-2.

2 Citing an additional basis for dismissal of Ms. Stinson’s claims against

some of the defendants, the court concluded that the allegations against the
numerous judicial and prosecutorial defendants related to their exercise of official
responsibilities, and therefore those defendants were entitled to absolute
immunity.
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“We review de novo a district court’s decision on a Rule 12(b)(6) motion
for dismissal for failure to state a claim.” Alvarado v. KOB-TV, L.L.C., 493 F.3d
1210, 1215 (10th Cir. 2007). In doing so, we accept as true all well-pleaded
allegations of the complaint and construe them in the light most favorable to the
plaintiff. See id. We “look to the specific allegations in the complaint to
determine whether they plausibly support a legal claim for relief.” Id. at 1215
n.2. “For [a] fraud claim, the pleading standard is higher: ‘In all averments of
fraud or mistake, the circumstances constituting fraud or mistake shall be stated
with particularity.”” Pace v. Swerdlow, 519 F.3d 1067, 1073 n.5 (10th Cir. 2008)
(quoting Fed. R. Civ. P. 9(b)). We liberally construed Ms. Stinson’s pro se
pleadings. See Price v. Philpot, 420 F.3d 1158, 1162 (10th Cir. 2005).

Ms. Stinson raises several claims of error on appeal. First she asserts that
the district court erred in dismissing her husband’s complaint for false arrest and
false imprisonment. Her second contention is that the district court misapplied
the Federal Rules of Civil Procedure in dismissing her RICO claim. She argues
that she was only required to include in her amended complaint a short and plain
statement of her claim and why she was entitled to relief. Alternatively, she

argues that the court should have applied the summary judgment standard because



the defendants failed to rebut her sworn testimony. Finally, Ms. Stinson contends
that the district court should have afforded her an opportunity to replead.?

Plaintiff’s first contention is without merit. The district court construed her
amended complaint to allege RICO fraud-based violations.* She points to nothing
in that pleading that would support a claim based upon her husband’s alleged
false arrest or false imprisonment, nor do we find any such allegations in the
amended complaint. Ms. Stinson protests in her reply brief that her amended
complaint incorporated all of the allegations from her original complaint. But
even if an incorporation by reference in an amended complaint were sufficient to
carry through allegations included in an earlier pleading, we can identify no such
allegations in her original complaint.

Regarding the district court’s dismissal of her RICO claims, Ms. Stinson
completely ignores the heightened pleading standard applicable to fraud claims
under Rule 9(b). Moreover, her contention that dismissal was improper because

none of the defendants rebutted her “sworn testimony,” Aplt. Opening Br. at 18,

3 Ms. Stinson does not challenge in her opening appeal brief the district

court’s construction of her RICO claims, its holding that she failed to allege facts
with particularly in support of her fraud claims, or its holding regarding absolute
immunity as applicable to some of the defendants. As such, we deem those issues
waived. See Bronson v. Swensen, 500 F.3d 1099, 1104 (10th Cir. 2007) (holding
omission of issue in opening brief “generally forfeits appellate consideration of
that issue”).

4 In an earlier order dismissing Ms. Stinson’s claims against some of the
defendants, the district court also construed her claims under 42 U.S.C. § 1983 as
resting upon her RICO fraud-based allegations. See R., Doc. 73 at 9.
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misconstrues the court’s function on a Rule 12(b)(6) motion, which “is not to
weigh potential evidence that the parties might present at trial, but to assess
whether the plaintiff’s complaint alone is legally sufficient to state a claim for
which relief may be granted.” Tal v. Hogan, 453 F.3d 1244, 1252 (10th Cir.
2006) (emphasis added). Thus, absent exceptions not applicable here, when
considering a Rule 12(b)(6) motion, “a federal court may only consider facts
alleged within the complaint.” County of Santa Fe v. Pub. Serv. Co. of N.M.,
311 F.3d 1031, 1035 (10th Cir. 2002).

Finally, Ms. Stinson appears to argue that, because she is pro se, the district
court should have granted her leave to file a second amended complaint. We
review a district court’s denial of leave to amend a complaint for an abuse of
discretion. See Cayman Exploration Corp. v. United Gas Pipe Line Co., 873 F.2d
1357, 1362-63 (10th Cir. 1989). Plaintiff fails to address any of the district
court’s specific bases for denying her leave to amend. We note, as well, that the
district court dismissed her RICO claims against some of the defendants in June
2007, because they failed to satisfy the heightened pleading requirements of Rule
9(b). Despite receiving notice via that order that her amended complaint was
deficient, Ms. Stinson apparently chose to stand on that pleading until all her
claims were dismissed on the same basis more than a year later. See Sheldon v.
Vermonty, 269 F.3d 1202, 1207 n.5 (10th Cir. 2001) (holding dismissal with

prejudice appropriate where plaintiff had already filed previous amended
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pleadings that failed to cure the deficiencies in his claims). Ms. Stinson identifies
no basis for this court to conclude that the district court abused its discretion in
dismissing her amended complaint with prejudice.

We AFFIRM the district court’s dismissal of plaintiff’s claims under
Fed. R. Civ. P. 12(b)(6) on the bases stated in the district court’s dismissal order
dated September 30, 2008. See R., Doc. 88. We DENY Ms. Stinson’s motion to
proceed in forma pauperis on appeal and remind plaintiff that she is responsible

for the immediate payment of any unpaid balance of the appellate filing fee.

Entered for the Court

John C. Porfilio
Circuit Judge
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