
* After examining the briefs and appellate record, this panel has determined
unanimously to grant the Appellant’s request for a decision on the briefs without oral
argument.  See Fed. R.App. P. 34(f); 10th Cir. R. 34.1(G).  This case is therefore ordered
submitted without oral argument.  This order and judgment is not binding precedent,
except under the doctrines of law of the case, res judicata and collateral estoppel.  It may
be cited, however, for its persuasive value consistent with Fed. R. App. P. 32.1 and 10th
Cir. R. 32.1.
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B efore  O ’B R IE N ,  H O L L O W A Y ,  and  H O L M E S ,  C ircu i t  Judg es .

D efendan t-A ppe llan t  B en jamin  Sa la s ,  J r .  w as  cha rged  in  a  tw o-coun t

ind ic tm en t  w i th  possess ion  w ith  in ten t  to  d is t r ibu te  more  than  f ive  g rams  o f

ac tua l  m etham phetam ine  (coun t  1) ,  in  v io la t ion  o f  2 1  U .S .C .  §  841(a) (1) ,

and  fo r  u s ing ,  ca rrying  and  possess ing  a  f i rea rm  dur ing  and  in  re la t ion  to

d rug  t ra f f ick ing  (coun t  2 ) ,  in  v io la t ion  o f  18  U .S .C .  §  924(c )(1 ) .   M r .  Sa la s
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f i led  a  mot ion  to  suppress  ev idence  found  dur ing  a  t ra f f ic  s top .   A f te r  the

U nited  S ta te s  D is t r ic t  C our t  fo r  the  D is t r ic t  o f  K ansas  den ied  h is  m ot ion ,

M r.  Sa la s  en te red  a  cond i t iona l  gu i l ty p lea .   M r .  Sa la s  appeals  the  d is t r ic t

cour t ’s  d en ia l  o f  h is  m o t ion  to  su ppress .   W e have  ju r isd ic t ion  pu rsu an t  to

28  U .S .C .  §  1291 ,  and  w e  a f f i rm .   

I .   B a c k gr o u n d

D uring  a f te rnoon  rush  hour ,  K ansas  H ighw ay Pa tro l  T roope r  C har le s

L ovew e ll  s topped  a  veh ic le  on  I -435  fo r  fo l low ing  too  c lose ly and  no t

m a in ta in ing  a  lane .   T roope r   L ovew e ll  approached  the  passenge r  s ide

w indow , iden t i f ied  h im se lf  to  the  d r ive r ,  M r .  Sa las ,  and  reques ted  a  l icense

an d  p roo f  o f  in su rance .   A pr i l  U rbano ,  one  o f  th ree  passengers  in  the  ca r ,

c la im ed  tha t  she  ow ned  the  veh ic le .   T roope r  L ovew e ll  no t iced  a  s t rong  odor

o f  a lcoho l  and  mar i juana  com ing  f rom  the  car .   In tend ing  to  sea rch  the

veh ic le ,  T rooper  L ovew el l  asked  the  d ispa tch er  to  send  ano ther  pa t ro l  un i t .

 W hi le  w a i t ing  fo r  backup ,  T rooper  L ovew el l  asked  M r.  Sa las  to  ex i t

the  veh ic le  and  inqu ired  abou t  the  g roup’s  t rave ls .   A s  the  backup  un i t

a rr ived ,  T roope r  L ovew e ll  in fo rm ed  M r.  Sa la s  tha t  because  he  sm e lled

m ari juana  and  a lcoho l ,  he  w as  go ing  to  pe rfo rm  a  veh ic le  sea rch .   S ince  the

veh ic le ’s  occupan ts  ou tnum bered  the  o f f ice rs ,  T roope r  L ovew e ll  exp la ined

tha t  he  w ou ld  handcuf f  bu t  no t  ar re s t  M r.  Sa las .   A f ter  T rooper  L ovew el l



T rooper  L ovew el l  subsequen t ly handcuf fed  the  o the r  m ale1

passenger ,  J e rry C ura sco ,  and  p laced  h im  in s ide  h is  veh ic le .  

T rooper  L ovew el l  a lso  te s t i f ied  tha t  he  fo und  a  p a i r  o f  b rass2

knuck les  in  the  b ack  sea t .   B o th  befo re  the  d is tr ic t  cou r t  an d  on  ap pea l  M r .
Sa las  a rgued  tha t  the  ev idence  d id  no t  adequa te ly suppor t  th is  te s t im ony,
no r  even  the  m ore  genera l  con ten t ion  tha t  Trooper  L ovew el l  fou nd  brass
knuck les  a t  a l l .   M r .  Sa la s  unde rsco res  fo r  u s  tha t  the  d is t r ic t  cou r t  d id  no t
expre ss ly make  a  f ind ing  concern ing  the  d iscovery o f  b ra ss  knuck les .  
H ow ever ,  g iven  ou r  ra t iona le  fo r  r eso lv ing  th i s  case ,  w hich  inc ludes  a
de te rm ina t ion  tha t  M r.  Sa la s  lacks  s tand ing  to  cha llenge  the  veh ic le  sea rch ,
w he ther  T ro oper  L ovew ell  d iscovered  b ra ss  knuck les  is  im m ate r ia l .   

3

han dcu ff ed  M r .  Sa las ,  the  b ackup  o f f icer  sea ted  h im  in  a  p o l ice  c ru iser .  1

T he  o f f ice rs  then  removed  the  passenge rs  f rom  the  veh ic le  and  in fo rm ed

them  tha t  the  veh ic le  w ou ld  be  sea rched .   

T roope r  L ovew e ll  found  an  open  bee r  con ta ine r  in  the  back  sea t  o f  the

passenger  com par tm en t .   T roo per  L ovew el l  then  sea rched  the  t run k  w here2

he  fo und  severa l  m eta l  boxes ,  and  a  w ooden  box  co n ta in ing  tw o  guns .   M s .

U rbano  spoke  to  T roope r  L ovew e ll  a s  he  sea rched  the  t runk .   A f te r  f ind ing

the  guns ,  T roope r  L ovew e ll  re tu rned  to  h is  sea rch  o f  the  back  sea t  o f  the

passenge r  compar tm en t .   T he re ,  he  loca ted  a  suspec ted  me thamphe tamine

p ipe .   

B y chance ,  a  Leaw ood ,  K ansas  Po l ice  D epartm en t  can ine  un i t  d rove

by and  vo lun tar i ly jo ined  the  sea rch .   The  dog  sea rched  the  t runk  a ler t ing  to

the  m eta l  boxes .   A  fu r the r  sea rch  o f  the  boxes  revea led  am m unit io n ,  a

d ig i ta l  sca le ,  e leven  bund les  o f  m oney,  and  a  d rug  p ipe .   A s  the  sea rch
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con t inued ,  the  dog  a le r ted  to  severa l  a reas  in  the  f ro n t  sea t  o f  the  veh ic le .  

T rooper  L ovew el l  fou nd  severa l  m ore  d rug  p ipes ,  p las t ic  tub ing  and  g lass

f i t t ings ,  a  sm al l  g reen  v ia l  con ta in ing  a  w h i te  pow dery su bstance ,  a  p las t ic

bag  con ta in ing  su sp ec ted  m etham phe tam ine ,  an d  a  “w rapp ing  o r  sack”  w i th

a  ve ry s t ro ng  odor  o f  raw  m ari juana .   See  R . V o l .  I I ,  D oc .  69 ,  a t  26 -32 ,  44

(S uppre ss ion  H earing ,  da ted  N ovem ber 2 2 ,  2005) .   

T he  sea rch  took  a  l i t t le  more  than  one  hour  du r ing  w h ich  M r.  Sa la s

rem ained  han dcu ff ed .   U pon  d iscover ing  m etham phetam ine  in  the  d r iver ’s

s ide  door  com par tm en t ,  T rooper  L ovew el l  ar res ted  M r.  Sa las  and  h is

passengers .   A  su bsequen t  inven to ry sea rch  o f  the  veh ic le  revea led  a  cup  in

the  conso le  tha t  con ta ined  a  bag  o f  m etham phe tam ine ,  a  bag  o f  m ari juana ,  a

bag  w ith  p i l ls  in  i t ,  and  a  s tubbed-o u t  m ari juana  c iga re t te .   

Fo l low ing  h i s  ind ic tm ent ,  M r .  Sa las  f i led  a  m ot ion  to  sup press

ev iden ce  d iscovered  in  the  veh ic le .   The  d is tr ic t  cou r t  den ied  M r .  Sa las ’s

m otion  to  suppress  conc lud ing  tha t :   (1 )  T roope r  L ovew e ll  had  su f f ic ien t

g rounds  to  in i t ia te  th e  t ra f f ic  s top ;  (2 )  M r.  Sa las  lacked  s tand ing  to

cha llenge  the  const i tu t iona l i ty o f  the  veh ic le  sea rch ,  bu t  even  if  he  had

s tand ing ,  the  o f f ice rs  w ou ld  have  inev i tab ly d iscove red  the  ev idence

th rough  law fu l  m eans;  and  (3 )  the  o f f ice rs  d id  no t  i l lega lly a rre s t  M r .  Sa la s

by handcuf f ing  and  de ta in ing  h im  as  they conduc ted  the  sea rch .   

R ese rv ing  h is  r igh t  to  appeal  the  d is t r ic t  cou r t ’s  den ia l  o f  h is  m o t ion



C oun ts  1  and  2  o f  the  supe rsed ing  ind ic tm en t  cha rged ,3

re spec tive ly,  the  same  d rug  t ra f f ick ing  and  f irea rm s  c r im es  found  in  the
co rre spond ing  coun ts  o f  the  in i t ia l  ind ic tm en t .   T he  supe rsed ing  ind ic tm en t
added  one  add it iona l  coun t  (coun t  3 ) ,  how ever ,  cha rg ing  M r.  Sa la s  w i th  a
fe lon -in -p ossess ion  o f fense ,  in  v io la t ion  o f  18  U .S .C .  §  922(g )(1 ) .       

M r .  Sa la s  a lso  cha llenges  the  d is t r ic t  cou r t ’s  f ind ing  tha t  he  had4

no  s tand ing  to  ob jec t  to  the  sea rch  o f  the  veh ic le .   W ith  need  fo r  l i t t le
d iscuss ion ,  how ever ,  w e  conc lude  tha t  the  d is t r ic t  co u r t  d id  no t  er r .   “F our th
A m endm ent  r igh ts  a re  pe rsona l ,  and ,  there fore ,  a  de fendan t  canno t  c la im  a
v io la t ion  o f  h is  Four th  A m endment  r igh ts  based  on ly on  the  in t roduc t ion  o f
ev iden ce  p rocured  through  an  i l l ega l  search  an d  se izu re  o f  a  th i rd  person’s
p rope r ty o r  p remises .”  U nited  S ta te s  v .  D eLuca ,  269  F .3d  1128 ,  1131  (10 th
C ir .  2001)  (quo t ing  U nited  S ta tes  v .  Erw in ,  875  F .2d  268 ,  270  (10 th  C i r .
1989))  ( in terna l  quo ta t ion  m arks  o m it ted ) .   A bsen t  a  p ossesso ry o r  p roper ty
in te re s t  in  the  veh ic le  sea rched ,  “passenge rs  lack  s tand ing  to  cha llenge
veh ic le  sea rches .”   U nited  S ta te s  v .  E y l ic io -M ontoya ,  70  F .3d  1158 ,  1162
(10 th  C ir .  1995) .   Fu r the r ,  w hen  the  ow ner  o f  a  veh ic le  is  p re sen t ,  a  non-
ow ner  d r ive r  o f  the  veh ic le ,  l ike  M r.  Sa la s ,  has  no  s tand ing  to  cha llenge  the
cons t i tu t iona l i ty  o f  a  sea rch  o f  the  veh ic le .   U nited  S ta te s  v .  Je f fe rson ,  925

(con t inued . . . )
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to  suppress ,  M r .  Sa la s  p leaded  gu i l ty,  re spec tive ly,  to  the  d rug  t ra f f ick ing

and  f irea rm s  o f fenses  o f  coun ts  1and  2 ,  w h ich  w ere  now  embod ied  in  a  

su persed ing  ind ic tm en t .   T he  d is t r ic t  cou r t  sen ten ced  M r.  Sa las  to3

consecu tive  te rm s  o f  im pr isonm en t  a s  to  coun ts  1  and  2 ,  re spec tive ly,  108

and  60  m on ths .   M r.  S a las  t im e ly ap pea led .   

  I I .  D isc u ss io n

O n ap pea l ,  M r .  Sa las  con tend s  tha t  becau se  the  v a l id  inves t iga tory

s top  esca la ted  in to  an  i l lega l  ar re s t ,  the  d is t r ic t  co u r t  e r red  in  re fus ing  to

suppress  the  ev idence  d iscove red  in  the  veh ic le  a s  the  f ru i t  o f  h is  i l lega l

de ten t ion .   A l though  lack ing  s tand ing  to  ch a l len ge  the  veh ic le  search ,  M r .4



( . . .con t inued)4

F .2d  1242 ,  1250  (10 th  C ir .  1991) .   M r.  Sa las  concedes  tha t  Je ffe rson  i s
de term ina t ive ,  bu t  argues  tha t  i t  w as  w rong ly dec ided .   Th is  a rgum en t  i s
unava il ing ;  w e  a re  bound  to  fo l low  our  p receden t .   H av ing  de te rm ined  tha t
the  d is t r ic t  co u r t ’s  ru l ing  on  M r.  Sa las ’s  s tan d ing  to  cha l lenge  the  veh ic le
sea rch  w as  co r rec t ,  w e  n eed  no t  add ress  h is  a rgu m en t  tha t  the  d is tr ic t  cou r t
e r red  in  f ind ing  tha t ,  assu m ing  he  had  s tand ing  to  cha l lenge  the  veh ic le
sea rch ,  the  ev iden ce  d i scov ered  du r ing  the  sea rch  w as  adm iss ib le  because
law  en fo rcem en t  inev i tab ly w ou ld  have  d iscovered  i t .  
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Sa la s  none the le ss  can  cha l lenge  the  law fu lness  o f  h is  ow n  de ten t ion ,  and

m ove  to  suppre ss  the  ev idence  d iscovered  as  a  re su l t .   See  U n i ted  S ta te s  v .

N ava-R am irez ,  210  F .3d  1128 ,  1131  (10 th  C ir .  2000) ;  U nited  S ta te s  v .

Sharee f ,  100  F .3d  1491 ,  1500  (10 th  C ir .  1996) .   In  rev iew ing  the  d is t r ic t

cour t ’s  den ia l  o f  a  mot ion  to  suppress ,  w e  v iew  the  ev idence  in  the  l igh t

m ost  f avorab le  to  the  gove rnm en t  and  accep t  the  d is t r ic t  cou r t ’s  f ac tua l

f ind ings  un less  c lea r ly e rroneous .   U nited  S ta te s  v .  G am a-B as t idas ,  142

F .3d  1233 ,  1237  (10 th  C ir .  1998) .   B ecause  reaso nab len ess  under  the  Four th

A m en dm en t  is  a  q ues t ion  o f  law ,  w e rev iew  the  d is tr ic t  cou r t’ s

de te rm ina t ion  o f  the  reasonab leness  o f  a  sea rch  and  se izu re  de  novo .   U nited

S ta te s  v .  H igg ins ,  282  F .3d  1261 ,  1269  (10 th  C i r .  2002) .   “F ina l ly,  w hethe r  a

de fendan t  has  s tand ing  to  cha llenge  a  sea rch  is  .  .  .  sub jec t  to  de  novo

rev iew .”   N ava-R am irez ,  210  F .3d  a t  1131  (quo t ing  E ylic io -M ontoya ,  70

F .3d  a t  1161)  ( in te rn a l  quo ta t ion  m ark s  om it ted ) .    

T o  suppress  ev idence  a s  the  f ru i t  o f  an  un law fu l  de ten t ion ,  a  de fendan t

m ust  f i r s t  e s tab l ish  tha t  the  de ten t ion  v io la ted  h is  Fourth  A m endm ent  r igh ts .  
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N ava-R am irez ,  210  F .3d  a t  1131 .   A  defendan t  m ust  then  dem onstra te  tha t  a

f ac tua l  nexus  ex is ts  be tw een  the  Four th  A m endment  v io la t ion  and  the

cha l lenged  ev idence .    Id .   I f  a  defendan t  adduces  the  requ is i te  p roof ,  the

burden  sh if ts  to  the  gove rnm en t  to  show  tha t  the  ev idence  is  no t  “ f ru i t  o f  the

po isonous  t ree .”   Id .

A ssum ing  w ithou t  dec id ing  tha t  M r.  Sa la s’s  de ten t ion  e sca la ted  in to  an

i l lega l  ar re s t  a s  h e  con ten ds ,  M r.  Sa las  has ,  never the les s ,  f a i led  to  sa t i s fy h is

burden  o f  es tab l ish ing  a  f ac tua l  l ink  be tw een  h is  a l leged ly i l lega l  a r re s t  and

the  d iscovery o f  con traband  in  the  veh ic le .   To  sa t i s fy the  nexus  requ irem en t ,

M r.  Sa la s  m us t  show  the  ev idence  he  seeks  to  suppress  “w ou ld  neve r  have

been  fo und  bu t  fo r  h is ,  an d  on ly h is ,  un law fu l  de ten t ion  [ i .e . ,  M r .  Sa las ’s

a rre s t ] .”   D eLuca ,  269  F .3d  a t  11 33 .   A bsen t  a  nexus  be tw een  M r .  Sa las ’s

a l leged ly i l lega l  a r re s t  and  the  d iscove red  con traband , M r.  Sa la s  s im ply has

no  cons t i tu t iona l  c la im .   Id .    

M r.  Sa las  has  f a i led  to  sh ow  tha t ,  bu t  fo r  h is  a l leged ly i l lega l  ar re s t ,

the  o f f icers  w ou ld  no t  hav e  d iscovered  the  con t rab an d  in  the  veh ic le .   M r .

Sa la s  does  no t  a rgue  tha t  p r io r  to  h is  a l leged ly i l lega l  a r re s t  he  w as

empow ered  to  remove  the  veh ic le  con ta in ing  the  con traband  f rom  the

of f ice r s’  reach  –  in  o the r  w ords ,  tha t  he  had  perm iss ion  to  l eave  w ith  M s .

U rb ano’s  veh ic le  p r io r  to  the  a rres t .   Id .  (“ Jus t  a s  in  N ava-R am irez ,  M r .

D eLuca  has  f a i led  to  show  tha t  had  he  requested  to  leave  the  scene  o f  the
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t raf f ic  s top ,  he  w ou ld  hav e  b een  ab le  to  do  so  in  M r .  B oyer’s  ca r .” )  

M oreove r ,  M r .  Sa la s  does  no t  c la im ,  no r  does  the  reco rd  show , tha t  du r ing

the  course  o f  h is  a l leged ly i l lega l  a r re s t  T roope r  L ovew e ll  e i the r  d iscove red

info rm at ion  f rom  M r.  Sa las  du r ing  ques t ion ing  o r  found  ev iden ce  on  M r .

Sa la s’s  pe rson  tha t  caused  h im  to  sea rch  the  veh ic le  and  d iscove r  the

con traband .   B ecause  the  veh ic le  rem ained  w ith  i ts  ow ner ,  “w e  m us t

assu m e”  tha t  the  o f f icers  w ou ld  hav e  searched  i t  regard less  o f  w hethe r  M r .

Sa las  w as  i l lega l ly  arres ted  a t  the  sea rch  s i te  o r  p e rm it ted  to  depart .   Id .  

A ccord ing ly,  M r .  Sa la s’s  a l leged ly i l lega l  a r re s t  sha res  no  f ac tua l  nexus

w ith  the  d iscove red  con traband .  W ithou t  p roof  o f  a  f ac tua l  nexus ,  the

d is t r ic t  cou rt  d id  no t  e rr  in  denying  M r.  S a las ’s  m otion  to  suppre ss .     

I I I .  C o n c lu s io n

M r.  Sa las  has  f a i led  to  dem onstra te  tha t  the  ev idence  he  has  sough t  to

suppress  is  the  p roduc t  o f  h is  a l leged ly i l lega l  a r res t .   C onsequen t ly,  w e

A F F IR M  the  d is tr ic t  cou r t’ s  o rder ,  den ying  M r . Sa las ’s  m ot ion  to  sup press .

E n tered  fo r  the  C our t

Je rom e  A .  H o lm es
C ircu i t  Judge
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