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O R D E R

B efore  T A C H A ,  C h ie f  C ircu i t  Judge ,  K E L L Y  and  H E N R Y ,  C ircu i t  Judg es .

A f te r  examin ing  the  b r ie f s  and  appel la te  reco rd ,  th is  pane l  has

de te rm ined  unan im ous ly tha t  o ra l  a rgum en t  w ou ld  no t  m a te r ia l ly a ss is t  the

de te rm ina t ion  o f  th is  appea l .   See  10 th  C ir .  R .  27 .2 (B )(4 ) .   T he  case  i s

the re fo re  o rdered  su bm it ted  w i thou t  o ra l  argum en t .

R i ta  B as t ien  w as  employed  a s  a  s ta f f  m ember  by the  O f f ice  o f  Sena to r

B en  N igh tho rse  C am pbe l l  ( “O ff ice” ) .   A f te r  she  w as  te rmina ted ,  M s .

B as t ien  sued  the  O f f ice  under  the  C ongress iona l  A ccoun tab i l i ty A c t

(“C A A ”),  2  U .S .C .  §  1301  e t  seq . ,  a l leg ing  tha t  he r  te rm ina tion  w as  the
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resu l t  o f  age  d iscr im ina t ion  an d  re ta l ia t ion .   T he  m at te r  i s  cu r ren t ly befo re

the  court  on  an  in te r locu to ry appeal  f i led  by the  O f f ice  cha l leng ing  an  o rde r

denying  i ts  m o t ion  to  d ism iss .   W e  d ism iss  fo r  lack  o f  appe lla te  ju r isd ic t ion .

B A C K G R O U N D

T he  d is t r ic t  co u r t  o r ig ina l ly d ism issed  M s.  B ast ien ’s  com plain t ,

conc lud ing  tha t  the  pe rsonne l  ac t ions  taken  by the  O f f ice  w ere  p ro tec ted  by

the  Speech  o r  D eba te  C lau se  o f  the  U n i ted  S ta te s  C onst i tu t ion ,  U .S .  C onst .

a r t .  I ,  §  6  ¶  1 .   See  B ast ien  v .  O f f ice  o f  Sena tor  B en  N igh thorse  C am pbe l l ,

209  F .  Supp .  2d  1095 ,  1104  (D .  C o lo .  2002) .   O n  appeal ,  th is  cour t  reve rsed

and  remanded .   W e  he ld  tha t  on ly leg is la t ive  ac ts ,  de f ined  a s  o f f ic ia l  fo rm a l

ac ts  and  pe rhaps  the ir  func tiona l  equ iva len t ,  a re  p ro tec ted  by the  Speech  o r

D eba te  C lause ,  and  tha t ,  because  M s.  B as t ien ’s  du t ie s  w ere  no t  leg is la t ive

and  the  pe rsonne l  ac t ions  a l leged ly taken  aga ins t  he r  w ere  no t  in  themse lves

leg is la t ive ,  he r  C A A  c la im  cou ld  p ro ceed .   See  Bas tien  v .  O f f ice  o f  Sena tor

B en  N igh thorse  C am pbe l l ,  390  F .3d  1301 ,  1305-06  (10 th  C i r .  2004) .

Shor t ly a f te r  th i s  cour t  i s sued  i ts  op in ion ,  Sen ator  C am pbel l ’ s  te rm

exp ired .   T he  O f f ice  then  f i led  a  mot ion  to  d ism iss  the  appea l  and  vaca te  the

judgm en t  on  the  g rou nd  tha t  the  l i t iga t ion  ab a ted  w hen  the  S en ator ’s  te rm

ended  because  the  de fendan t then  ceased  to  ex is t .   W e  den ied  the  mot ion ,

bu t  s ta ted  tha t  “[ o ]u r  dec is ion  is  w i thou t  p re jud ice  to  [ the  O f f ice ]  ra is ing  i t s

aba temen t  c la im  in  d is t r ic t  cou r t .”   B ast ien  v .  O f f ice  o f  Sena tor  B en



In  add i t ion  to  f i l ing  th is  appeal ,  the  O f f ice ,  a f te r  ob ta in ing1

ce rt i f ica t ion  f rom  the  d is t r ic t  cou r t ,  f i led  a  28  U .S .C .  §  1292(b )  pe t i t ion
seek ing  pe rm iss ion  to  appeal .   T h is  cour t ,  how ever ,  den ied  the  pe ti t ion .
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N igh thorse  C am pbe l l ,  409  F .3d  1234 ,  1236  (1 0 th  C ir . ) ,  cert .  den ied ,  126

S .  C t .  396  (20 05) .

O n  rem and  the  O f f ice  f i led  a  m ot ion  to  d ism iss ,  a rg u ing  aga in  tha t ,

becau se  the  O f f ice ,  a  necessa ry pa r ty to  the  l i t iga t ion ,  ceased  to  ex is t ,  M s .

B as t ien  lo s t  he r  r igh t  to  p roceed ,  and  tha t  the  case  had  become  m oo t .   T he

d is tr ic t  co u r t  den ied  the  m ot ion ,  co nclud ing  tha t  under  the  C A A  the  te rm

“employing  o f f ice  ac tua l ly re fers  to  C ongress  and  C ongress  is  the

re spons ib le  en ti ty unde r  the  C A A .”   B ast ien  v .  O f f ice  o f  Sena tor  B en

N igh thorse  C am pbe l l ,  2005  W L  3334359 ,  *4  (D .  C o lo .  2005)  (unpub l ished) .  

A ccord ing ly,  the  court  conc luded  tha t  the re  is  a  pa r ty to  re spond  to  a

poss ib le  judgm en t ,  tha t  the re  a re  adverse  pa r t ies ,  an d  tha t  the  cour t  cou ld

gran t  re l ief .   Th is  o rde r  i s  the  su b jec t  o f  th is  appea l . 1

D IS C U S S IO N

T he  C A A  ex tends  the  p ro tec t ion  o f  e leven  w orkp lace  s ta tu tes ,

inc lud ing  the  A ge  D isc r im ina t ion  in  E m ploym en t  A c t ,  to  congress iona l

em ployees ,  and  a l low s  em ployees  to  f i le  su i t  in  f edera l  d is t r ic t  cou rt .   See  2

U .S .C .  §  §  1302  (a ) ,  1404(2 ) .   T he  C A A  exp l ic i t ly re ta in s  S peech  o r  D eba te

C lause  im m unity.   See  id .  §  1413 .   In  o rde r  to  im p lemen t  the  p rov is ions  o f
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the  C A A , C ongress  c rea ted  an  independen t  o f f ice  w ith in  the  leg is la t ive

b ranch  ca l led  the  O f f ice  o f  C om pliance .   See  id .  §  1381 .  T he  aggrieved

em ployee  m ay no t  f i le  a  com plain t  ag a ins t  the  ind iv idua l  m em ber ,  bu t  on ly

aga ins t  the  “em ploying  o f f ice .”   See  id .  §  1408(b ) .   T he  te rm  “employing

of f ice”  in  th is  ca se  means  the  “persona l  o f f ice  o f  a  M ember  o f  the  H ouse  o f

R epresen ta t ives  o r  o f  a  Senato r .”   See  id .  §  1301(9 )(A ) .   D am ages  a re  pa id

f rom  an  accoun t  spec if ica l ly appropr ia ted  fo r  such  pu rpose  in to  the  O f f ice

o f  C om pliance’s  accoun t  in  the  T reasu ry.   See  id .  §  1415(a ) .  

T he  O f f ice  argues  tha t  because  the  d is t r ic t  cou r t ’s  e rroneous

in te rp re ta t ion  o f  the  C A A  resu l ts  in  a  den ia l  o f  i t s  sove re ign  im m unity and  a

v io la t ion  o f  the  p r inc ip le  o f  sepa ra t ion  o f  pow ers ,  th is  in te r locu to ry appeal

f a l ls  w i th in  the  co lla te ra l  o rde r  doc tr ine  a s  se t  fo r th  in  C ohen  v .  B ene fic ia l

Indus tr ia l  Loan  C orp . ,  337  U .S .  541 ,  546-4 7  (1 949) .   

T he re  a re  th ree  cond i t ions  w h ich  mus t  be  me t  fo r  co l la te ra l  o rde r

rev iew .   T he  o rde r  be ing  appealed  mus t :  “ (1 )  conc lus ive ly de te rm ine  the

d ispu ted  quest ion ,  (2 )  re so lve  an  im portan t  is sue  comple te ly sepa ra te  f rom

the  mer i ts  o f  the  ac t ion ,  and  (3 )  be  e f f ec t ive ly un rev iew ab le  on  appea l  f rom

a  f ina l  judgm en t .”  W ill  v .  H a l lock ,  126  S .  C t .  952 ,  957  (2006)  ( in te rna l  c i te s

and  quo tes  om it ted ) .   

In  W il l ,  the  Supreme  C our t’s  m os t  recen t  p ronouncemen t  on  the

co l la te ra l  o rde r  doc tr ine ,  the  C our t  s t re ssed  tha t  on ly a  ve ry f ew  types  o f
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in te r locu to ry o rd ers  can  qua l i fy as  im m edia te ly ap pea lab le  co l la te ra l  o rd e rs .  

T he  requ iremen ts  a re  “ s t r ingen t  and  un le ss  they a re  kep t  so ,  the  unde rlying

doc tr ine  w il l  ove rpow er  the  subs tan t ia l  f ina l i ty in te re s ts  [28  U .S .C .]  §  1291

is  m ean t to  fu r the r .”   Id .  (c i te s  and  quo tes  om it ted ) .   W il l  no ted  the  fou r

k inds  o f  in te r locu tory o rders  w hich  m ay be  imm edia te ly app ea led :   those

re jec t ing  c la im s o f  abso lu te  im m uni ty,  qua l i f ied  im m uni ty,  an d  E lev en th

A m endm ent  im m uni ty,  an d  those  i ssu ing  an  adverse  ru l ing  on  a  doub le

jeopard y de fense .  Id .  a t  958 .  

In  d iscuss ing  the  requ irem en t  tha t  the  o rder  m ust  be  e f fec t ive ly

unrev iew ab le  f rom  a  f ina l  judgm en t ,  the  C our t  exp la ined  tha t

[ s ] in ce  on ly so m e o rders  d enying  an  asse r ted  r ig h t  to
avo id  the  bu rdens  o f  t r ia l  qua l i fy,  then ,  a s  o rde rs  tha t
canno t be  rev iew ed  ‘e f fec tive ly’  a f te r  a  conven t iona l
f in a l  ju dgm en t ,  the  cases  have  to  be  com bed  fo r  som e
fu r the r  cha rac te r is t ic  tha t  m eri ts  appealab i l i ty unde r
C ohen ,  and  tha t  som eth ing  fu r the r  bo i ls  dow n  to  a
judgm en t  abou t  the  va lue  o f  the  in te re s ts  tha t  w ou ld  be
los t  th rough  r igo rous  app lica t ion  o f  a  f ina l  judgm en t
requ irem en t .  

. . .

In  ea ch  case  [w here  an  in te r locu to ry appeal  has  been
a l low ed] ,  som e  p a r t icu la r  va lue  o f  a  h igh  o rde r  w as
m arsh a led  in  su ppor t  o f  the  in teres t  in  avo id ing  t r ia l :
honor ing  the  sepa ra t ion  o f  pow ers ,  p re se rv ing  the
e f f ic ien c y o f  governm en t  an d  the  in i t ia t ive  o f  i t s
o f f ic ia ls ,  re spec ting  a  S ta te ’s  d ign i ta ry in te re s ts ,  and
m it iga t ing  the  gove rnm en t’s  advan tage  ove r  the
ind iv idua l .   Tha t  i s ,  i t  i s  no t  m ere  avo idance  o f  a  t r ia l ,
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bu t  av o idance  o f  a  t r ia l  tha t  w ou ld   im per i l   a
subs tan t ia l   pub l ic   in te re s t ,  t ha t  coun ts  w hen  a sk ing
w hether  an  o rder  is  ‘e f fec t ive ly’  un rev iew ab le  i f
rev iew  is  to  be  le f t  un t i l  la te r .  

Id .  a t  95 8-59  ( in te rna l  c i tes  and  quo tes  om i tted) .

T he  O f f ice  re l ie s  on  th is  c ircu i t ’s  op in ion  in  U nited  S ta te s  v .  B o lden ,

353  F .3d  870  (10 th  C ir .  2003) ,  dec ided  be fo re  W il l ,  in  w h ich  th is  cour t  he ld

tha t  a  d is t r ic t  cou r t  o rde r  w h ich  d isqua l i f ied  the  en ti re  U n i ted  S ta te s

A tto rney’s  o f f ice  fo r  the  W este rn  D is t r ic t  o f  O k lahoma  f rom  rep resen t ing

the  gove rnm en t  on  a  c r im ina l  de fendan t’s  m ot ion  to  compe l ,  w as

imm ed ia te ly ap pea lab le  u nder  C ohen .   T he  B olden  co u r t  he ld  tha t  the  in ju ry

to  the  gove rnm en t  by the  d is t r ic t  cou r t ’s  o rde r  w as  g rounded  in  sepa ra t ion

of  pow ers  and  cou ld  no t  be  e f f ec t ive ly v ind ica ted  on  appea l  f rom  a  f ina l

judgm en t .   “T he  in teres ts  p ro tec ted  by the  doc t r ine  s im ply w i l l  no t  ab a te

dur ing  the  poss ib ly len g thy re so lu t ion  o f  th is  m a t ter ,  and  appe l la te

v ind ica tion  canno t undo  such  an  invas ion  o f  Execu t ive  au tho r i ty.”   Id .  a t

878 .  

T he  O f f ice  argues  tha t  i t s  appeal  ra ise s  sepa ra t ion  o f  pow ers  is sues ,  a s

in  B olden ,  a s  w e ll  a s  sove re ign  im m unity concerns .   T he  O f f ice  con tends

tha t  under  the  C A A  jud ic ia l  rev iew  is  l im ited ,  see  2  U .S .C .  §  1410 ,  and  tha t

by a l low ing  M s.  B ast ien ’s  c ase  to  p roceed ,  the  d is t r ic t  co u r t  w en t  beyond  i t s

s ta tu to ry au tho r i ty,   re su l t ing  in  a  v io la t ion  o f  sepa ra t ion  o f  pow ers  and  the



Sec t ion  1407  p rov ides  tha t  the  C our t  o f  A ppea ls  fo r  the  Fede ra l2

C ircu i t  sha l l  hav e  jur i sd ic t ion  to  rev iew  dec is ions  o f  the  B oard  o f  D i rec tors
o f  the  O f f ice  o f  C om pliance .

Sec t ion  1408  requ ire s  tha t  an  employee  mus t  comple te  counse l ing  and3

m edia t ion  be fo re  f i l ing  su i t  in  d is t r ic t  cou r t .   T he  O f f ice  does  no t  c la im  tha t
M s .  B as t ien  h as  no t  m et  these  requ i rem ents .

Sec t ion  1409  a l low s  fo r  jud ic ia l  rev iew  o f  regu la t ions  is sued  unde r4

the  C A A .

7

den ia l  o f  sovere ign  im m unity.

Sec t ion  1410  s ta te s  tha t

E xcep t a s  express ly au tho r ized  by sec tions  1407 ,2

1408 ,  and  1409  o f  th is  t i t le ,  the  compl iance  o r3 4

noncompl iance  w ith  the  p rov is ions  o f  th is  chap te r
and  any ac t ion  tak en  pu rsu an t  to  th is  chap ter  sh a l l
no t  be  sub jec t  to  jud ic ia l  rev iew .

C on tra ry to  the  O f f ice ’s  a sse r t ion ,  M s.  B ast ien ’s  a c t ion  fa l l s  w i th in

the  jud ic ia l  rev iew  p ro v ided  in  §  1408 .   See  id .  §  1408  (“T he  d is t r ic t  co u r ts

o f  the  U n i ted  S ta te s  sha l l  have  ju r isd ic t ion  ove r  any c iv i l  ac t ion  comm enced

under  sec tion  1404  o f  th is  t i t le  and  th is  sec tion  by a  covered  employee  w ho

has  comple ted  counse l ing  unde r  sec tion  1402  o f  th is  t i t le  and  med ia t ion

under  sec t ion  1403  o f  th is  t i t le .  A  c iv i l  ac t ion  m ay be  com m enced  by a

cove red  employee  on ly to  seek  red ress  fo r  a  v io la t ion  fo r  w h ich  the

em ployee  has  com ple ted  co unse l ing  an d  m ed ia t ion .” ) .

A s m uch  as  the  O f f ice  t r ies  to  couch  i t s  a rgum en t  in  term s o f  im m uni ty
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and  sepa ra t ion  o f  pow ers ,  the  is sues  a re  abatemen t  and  moo tness :   w he the r

M s.  B as t ien ’s  cause  o f  ac t ion  ceased  to  ex is t  and /o r  becam e  moo t  w hen

Sena to r  C am pbe l l  le f t  o f f ice .   These  i ssues  d o  no t  invo lve  e i the r  im m uni ty

o r  separa t ion  o f  pow ers  concerns .   W hen  M s.  B ast ien  o r ig ina l ly f i led  th is

ac tion ,  the  d is t r ic t  cou r t  had  ju r isd ic t ion  to  hea r  the  ma t te r .   T he  f ac t  tha t

Sena to r  C ampbe l l ’s  te rm  subsequen tly exp ired  does  no t  ra ise  quest ions  o f

e i the r  im m un ity o r  separa t ion  o f  p ow ers .

A ccord ing ly,  th i s  app ea l  is  D IS M IS S E D .

E n tered  fo r  the  C our t
PE R  C U R IA M
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